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Introduction 

 

1. This Note approaches the interplay of formal and informal justice systems and 

their respective merits by focussing on the justice needs of people. Needs, as 

expressed through the demand for justice services, has been neglected by the 

donor community as a factor in informing approaches and attitudes towards 

plural legal systems. Instead much of the current debate, both in academia and 

in the communities of law and development practitioners, has run along quasi-

ideological lines, with positions often rooted in beliefs and anecdotes but not 

in evidence. 

 

The Discourse 

 

2. The debates surrounding informal and formal justice systems in Pakistan and 

Afghanistan tend to be polarised and divisive. On one end of the spectrum are 

those who argue that only the state justice system can deliver a just rule of law 

and that all non-state justice systems are by definition violative of human 

rights, oppressive, unjust and an obstacle to development
1
. Conversely, 

proponents of informal justice system declare the state system to be corrupt, 

expensive, inaccessible, oppressive, irrelevant, insensitive to local norms and 

cultures and often a continuation of colonial systems of oppression and 

exploitation
2
. 

 

3. Each side tolerates small areas of mutual recognition. The informal justice 

system camp will almost always concede that serious criminal offences should 

be tried by the state justice system, that decisions should be reviewed on the 

basis of human rights and that parties should be informed of their rights. The 

state justice proponents tend to concede that certain types of disputes might be 

better suited for a system of community adjudication, for instance land 

disputes or some family matters. 

 

 

                                                 
1
 Human rights organisations tend to be most critical of informal justice systems, see 

for instance: Amnesty International (2002). Press Release – Pakistan: Tribal justice 

system must be abolished or amended. AI Index: ASA 33/025/2002 (Public) 

News Service No: 143 (19 August 2002). 
2
 See for instance Wardak, Ali (2004), “Building a Post-War justice System in 

Afghanistan”, in: Journal of Crime, Law and Social Change, vol. 41, 4, pp. 319-341. 
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Lack of Knowledge 

 

4. In addition to the ideological “baggage”, the donor community is confronted 

with legal systems and practices which are very unfamiliar and difficult to 

penetrate, either because the concepts are just too foreign and remote or 

because the security situation makes any proper investigation impossible. For 

instance in the interior of Sindh there has been a resurgence of trials by 

„ordeal‟, mainly by the accused walking over hot coals and the state of his feet 

determining his guilt or innocence
3
. In Pakistan‟s areas governed by the 

Frontier Crimes Regulation 1901 a criminal conviction resulting in 14 years‟ 

imprisonment can be secured on the basis of the son of the murder victim 

swearing an oath that he was convinced that the accused was guilty, and two 

further witnesses attesting that the son had indeed sworn such an oath on the 

Holy Qur‟an
4
. In Afghanistan‟s South, large tracts of land are effectively no-

go areas for both representatives of the state and members of the donor 

community
5
.  

 

 

5. Other reasons for unfamiliarity and lack of knowledge of plural legal systems 

are the reluctance of donors to fund research rather than „projects‟ and 

„programmes‟, the high turn over of staff based in-country, and the lack of 

preparation and training of international staff prior to deployment in Pakistan 

and Afghanistan.  

 

Issues 

 

6. This Note does not seek to repeat the debates in favour or against working 

with the non-state justice sector. Irrespective of ideological or political 

position, both in Pakistan and Afghanistan non-state justice system operate as 

a matter of fact. Instead, it identifies three issues and aspects of the debate 

which tend to be neglected by the donor community: 

 

a. The analysis of rule of law or justice needs; 

b. The practice of policy design; and 

c. Implementation. 

 

Rule of law or justice needs 

 

                                                 
3
 See Ahmed, Salim (2008), “The Inhuman Face of Jirga”, in: SDPI Research and 

News Bulletin, vol. 15, 2, pp. 3-4. 
4
 Sherzada Khan v. Commissioner (F.C.R.) PLD 1979 Pesh 165, discussed in Lau, 

Martin (2006), The Role of Islam in the Legal System of Pakistan, Leiden: Brill, pp. 

11-12. 
5
 SENLIS Afghanistan (November 2007), Stumbling into Chaos: Afghanistan on the 

Brink, London (http://www.icosgroup.net/documents/Afghanistan_on_the_brink.pdf, 

accessed July 2009). SENLIS estimates that as much as half of Afghanistan are 

controlled by the Taliban. This may be too high an estimate but there is little doubt 

that in Helmand Province the areas accessible to internationals can be counted on the 

fingers of one hand.  

http://www.icosgroup.net/documents/Afghanistan_on_the_brink.pdf


 3 

7. As it stands much of the discourse on the relative merits of informal and state 

justice systems both in Pakistan and Afghanistan has ignored the actual ability 

of either system to satisfy particular needs for justice services.  The little 

research that has been carried out on non-state and state justice systems tends 

to focus on an analysis of the system itself rather than its place in the whole of 

society. As a result, it fails to capture disputes and issues which are currently 

not capable of being dealt with by either system. 

 

 

8. An obvious example is Afghanistan, where research on non-state justice 

systems is very patchy and has tended to focus on discrete issues like land 

disputes or human rights violations in the tribal justice system. What has not 

been done is any kind of “whole of society” fieldwork, which would allow for 

a mapping of legal systems operating in a community or area, under what 

norms and values, and with what results
6
.   

 

Examples of Justice Needs: Public/Administrative Law 

 

9. Research focussed on an analysis of state and non-state legal systems which 

does not proceed on a “whole of society” approach is liable to miss important 

justice needs which cannot be satisfied by either system. An obvious example 

of a justice need that cannot be met by the informal system are public law 

remedies, i.e. legal gateways to counter governmental lawlessness. Whilst 

communities might be able to look after their internal justice needs without 

recourse to the state justice system, this is not the case when dealing with the 

state itself. In the absence of legal remedies, communities use networks of 

political patronage or passive and active resistance to compensate for the lack 

of legal gateways. 

 

 

10. The state more often than not has little interest in developing and 

implementing a system of judicial review. In the case of Afghanistan, there is 

an almost complete absence of judicial review mechanisms. This can be seen 

most starkly in the Constitution, which contains a number of guaranteed 

human rights, but no indication as to how they could be enforced against the 

state. In the case of Pakistan, the tribal areas which are currently subject to 

special laws like the Frontier Crimes Regulation are outside the human rights‟ 

jurisdiction of the high courts and the Supreme Court. In these areas the state 

acts with impunity.  

 

 

11. The area of human rights‟ protection and legal remedies against governmental 

lawlessness are clear instances of justice needs which should attract the 

attention of the donor community. Another example can be the perceived 

                                                 
6
 The term “whole-of-society approach” is taken from Forsyth, Miranda (2007), How 

to 'Do' Legal Pluralism, University of South Pacific Working Paper Series, available 

at SSRN: http://ssrn.com/abstract=993617 (accessed July 2009). See also Forsyth, 

Miranda (2007), “A Typology of Relationships between State and Non-State Justice 

System”, in:  Journal of Legal Pluralism and Unofficial Law, nr. 56, pp. 67-112. 

http://ssrn.com/abstract=993617


 4 

slowness of the state justice system, as is the case in Swat. Rather than 

analysing the reasons for the delays, the Government enacted in some rush an 

entirely new local legal system, albeit that it has not been possible to 

implement it due to the on-going military operations against the Taliban in 

Swat in the course of June and July 2009. 

 

Examples of Justice Needs: The right of appeal and natural justice 

 

12. Most approaches to the legal recognition of informal justice systems are 

justified on the ground that these systems account for a large percentage of 

dispute resolutions. For Afghanistan the usual figure given is 80%. If this is 

the case, there seems to be at first sight no reason to engage with these systems 

– why interfere with the operation of a system of dispute resolution which is 

so very successful? What advantages could a policy of state recognition have? 

Indeed, it might be the case that the lack of state recognition is one reason for 

the purported success of non-state justice systems. 

 

 

13. The reasons for state recognition are based on the need to ensure that decisions 

made by non-state fora comply with the minimum standards of a fair trial and 

human rights. Most schemes advocating recognition therefore include the 

setting-up of systems to train members of jirgas and shuras, provide legal 

assistance to vulnerable parties, and, most importantly, the option to appeal a 

decision of a jirga or shura to a state-justice institution, usually a state court. 

 

 

14. The right to a fair trial and the observance of minimum standards of human 

rights in the resolution of disputes always require the setting up of state-

controlled system of supervision and appeals. As a result, the dichotomy of 

state vs. non-state justice systems is in many cases an artificial one. Analysed 

from the perspective of justice needs, what matters to all litigants is a fair trial, 

irrespective of the label attached to the dispute resolution forum. Meeting this 

need invariably requires more rather than less state. This applies in particular 

to Southern Afghanistan and the tribal areas of Pakistan, where only non-state 

systems operate, or are allowed to operate. 

 

15.  The first point then, is to stress the importance of research designed to capture 

and map the realities of the practice of plural legal systems, with a particular 

focus on the extent to which they address and cater for particular needs of 

local populations. This exercise needs to be sensitive to the needs of particular 

population groups: women might have different justice needs than men, as 

might poor and marginalised groups such as nomadic people or religious 

minorities. 

 

The practice of policy design 

 

16. There is in my experience frequently a lack of clarity amongst donors and 

policy makers about the concrete aims of particular programmes, projects and 

policies. In relation to working on and with plural legal systems it is important 

to identify the reasons and goals for this work. It is not sufficient to respond to 
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a vague feeling that something ought to be done, that the state has to be more 

visible, that tribal councils should be regulated. Aims have to be more 

concrete, and be identified on the basis of participatory research and 

consultation. Such aims could be to identify justice needs not addressed in the 

current system, for instance protection of vulnerable groups or the curbing of 

governmental lawlessness. 

 

 

17. A second dimension of policy design is the need to involve both the state and 

the non-state justice practitioners: the goals should be the participation of all 

stakeholders in the design of policy on plural legal systems. 

 

Implementation 

 

18. At least in relation to Afghanistan I can state with some confidence that not 

only are projects and programmes prepared with very little prior research and 

consultation, but they are also rolled out in haste and over too wide an area, 

both in terms of issues they aim to address and sheer geographical coverage. 

In a country where any type of intervention is difficult to carry out and where 

almost everything done is completely new, this approach yields very few 

results. In addition, there are no opportunities to learn and to adjust policies in 

response to experiences gained at local level. Rather than designing and 

implementing national or provincial policies, projects should start in carefully 

chosen and well researched settings, with the project design allowing for 

feedback loops and learning loops. 

 

 

19. Continual empirical research has to be a prominent component not just of 

project design but also project implementation. 

 

 

Conclusion 

 

20.  This Note contains three basic messages, namely that empirical and 

participatory research should inform any approach taken by the donor 

community to plural legal systems, that there should be clarity regarding the 

aims of particular policies and interventions, and that in the implementation 

particular attention has to be paid to feedback and opportunities for learning 

and adjustment. 


